IN THE COURT OF COMMON PLEAS
| CUYAHOGA COUNTY, OHIO

DAVID J. HORVATH

Case No: CV-17-885126
Plaintiff
: . Judge. JOHNP O’ DONNELL
ELIE FAYEZ ABBOAUD, ET AL : '
"~ Defendant

| JOURNAL ENTRY .

THE DEFENDANTS -MOTION FOR RELIEF FROM JUDGMENT FILED 09/19/2018, 1S DENIED
THE DEFENDANTS' MOTION TO STAY, FILED 09/13/2018, IS DENIED.
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
’ DAVIi) J. HORVATH ) CASE NO..CV'17 885126
, ) B
Plaintiff, ) . JUDGE JOHN P. O°’DONNELL
) A ‘ .
VS, )  JUDGMENT ENTRY DENYING THE
Lo - ) - DEFENDANTS’ MOTIONS FOR
'ELIE FAYEZ ABBOUD, ¢t al. ) . ‘RELIEF FROM JUDGMENT -
A ) AND FOR A STAY OF THE ORDER
Defendants. )

APPOINTING A RECEIVER

- . John P. O’Donnell, J.:

Plaintiff David J. Horvath is an attornéy who represented defendant Elie Fayez Abboud.' _

2l

.. against Abboud in case number 862826 in the Cuyahoga County Court of Common Pleas. Abboud

didn’t pay the judgment and Horvath then filed the complalnt in this case seeking, among other ..

\ #

remedles appomtment of a receiver over the two defendant companies — Grossman: DT Inc: and

‘Tamuz Management, Inc. — on the grounds that the companies aré owned by Abb0ud and, as such,

are either'assets that could be used to satisfy the judgment or possess assets that can satisfy the .

judgrnent.
The defendants ignored Horvath’s discovery re'quests and Horvath moved to compel the

defendants’ responses. Like the discovery requests themselves, the defendants ignored the motion

-+ -to compel and it was granted. Predictably, the defendants then .ignor_ed_ the court order compelling
them to prOduce answers to the discovery and Horvath then filed a motion for sanctions under Rule .

+..37.of the Ohio Rules of Civil Procedure. - The discerning reader will not be éurptised to learn that

the defendants never opposed the motion for sanctions and it was granted on September 7, 2018.

After Abboud did not pay Hofvath’s bill, Horvath obtained a money judgment totaling $18,200 -



The sanctions imposed include an order that the factual allegations in the complaint are
established as true — i.e., that Abboud is a judgment creditor of Horvath and also an owner of the
two companies — and thus Horvath is entitled to the appointment of a receiver over the companies

to carry his money judgment into effect. Accordingly, a receiver was appointed over DT

- Grossman, Inc. and Tamuz Management, Inc.

T :On September 10, 2018, the defendants, through Mi.chael Aten, Esq., appealed the order

' appointing a receiVer. On September A134, the defendants' through Myron Watson, Esq., filed 2

“'motion to stay execution of the order appointing a receiver.. The motion to stay was supplemented

on September 15. On September 19, defendant DT Grossman, Inc. only, through Jonathan M.’
McDonald Esq fileda mot1on for relief from the Judgment appo1nt1ng areceiver. Since then, the
other two defendants through Aten, have joined in the motion for rehef
A hearing on the motions for relief from judgment and to stay was' held September 28,
2018, and this decision follows. |
History = ‘

Sometime in'2009 Horvath began to represent Abboud in connection- with an appellate

“matter. - He ult1mately billed for 25 hours of legal work through Apnl 2010 Abboud would not‘ '

.. pay the bill and Horvath sued him in case number 862826 on May 5, 2016 Aten appeared to

defend Abboud but never oppo‘sed Horvath’s motion for summary ]udgment and on February 217,

2017 Horvath obta1ned a summary Judgment for his legal fees in the amount of $7, 375 A bench

- trial was held on May 10, 2017 on Horvath’s remarnlng claim for fraudulent inducement. Abboud

“and Aten did notappear. at.trial after fa111ng to participate in a scheduling co'nference set by the

e

court for the purpose’of setting a trial date. Judgment after the ex parte trial on the fraud claim

! The motion to stay refers to the order appointing a receiver as being “1ssued on September 9,2018.” The order
was, in fact, journalized on September 7.



was gi;/en in Horvath’s favor for another $7,375, plus $3,450 for .attofney’s fees, bririging the total
judgmeﬁt in case number 862826 to $18,200. | |
Horvath filed this case about three months later on August 28, 2017. The three defendan'tsA
appeared in. the case thrOugh Aten on vN’ovember 6, 2017. At a pretrial case management
conference thaf same day, the defendants’ oré! motion for a leave until November 20 to file a
r'esponsivé pleadir_lgAwas granted.- But the -defeﬂdants did not file an'answér, forcing Horyafh to-
ﬁlq a motion for default judgment on December 4, 2017, whereupon tﬁe defeﬁdap'ts filed, through
Watson, a motion for alleave to plead, which Wgs granted until Jaﬁuary 19, 261 8. No answer was
filed by that-date so, on Januai'y 23 at 10:23 am., Horyath_ filed a second motion for default
‘ judgment, to include the app.ointme‘nt of a receiver. That same day, at 3:19 p.m., the deféndants
filed an anS\;vef. -
In the méantimg, in early Noverﬁber 2017, Horvath had served written discovery requests
on all ‘threAe defendants. 'Tho'se réquevsts were completely.ignored and Horvath filed on March 20,
2018, a motion pursuani to Rule' 37 of the Ohio Rules of Civil Procedure to compel the defendants
to fesbbnd. The defendants did not respond to the motion, or to the discovery; and the motion.to
co’rﬁpel was granted w1th an 'order that the defeﬁdgﬁts must provide' discovery answers by Ai)ﬁ]-
| 24,201 8 'That déadiine came and went with no answers prdvided. In the interim, the defendants
and their éounsel failed td paﬂicipate in a March 26, 2018, telephone pretrial conference and fa&led
‘t('.) appear in court at an April 25, 2018, pretrial conference. - |
o ,On:‘May 2,2018, Horvath filed a Civil RuleA37(A) motion to impose a sanction on the © -
- dc’;fendants fbr their failure to abide by the order compelling the production of discovery answers. -
- The motion for sanctions was supplemented twice, first on May 22 ;md then.on August 15, 2018. -

. The defendants never filed a written opposition to either the May 2 motion or its supplements.




- While the motion for sanctions was pending, J ames Alexander, Jr., Esq. entered an appearance as
_counsel for Grossman,‘DT, Inc. only on May 9 and attempted to move for summary Jjudgment on

“May 16 without leave of court, resulting in the motion being stricken from the record.

As noted above, 'the motion for sanctions was granted on September 7, 20l8, resulting in |
the two pending motions. |
| | The motion for relief from judgment
1 will address the._rnotion for relief from judgment ﬁrst, since if it is grantedthe motion to
stay is moot’.__‘ | |
The motion for relief from judgment is made pursuant to Civil Rule 60(B). That rule
prov1des in pertrnent part: ~

(B) ‘Mistakes; inadvertence; excusable neglect; newly dlscovered evrdence,

fraud; etc. On motion and upon such terms as are just, the court may relieve a party or his

* legal representative from a final judgment order or proceeding for the following reasons:

(1) mistake, inadvertence, surprise or excusable neglect (2) newly discovered evidence

4Wthh by due diligence could not have been discovered in time to move for a new trial

s under Rule 59(B); (3) fraud (whether heretofore denominated intrinsic or extrinsic), -

misrepresentation or other misconduct of an adverse party; (4) the judgment has been

satisfied, released or discharged, or a prior judgment upon which it is based has been

reversed or otherwise vacated, or it is no longer equitable that the juidgment should have
prospect1ve applrcat1on or (5) any other reason ]ust1fy1ng rel1ef from the Judgment

The Ohio Supreme Court has held that, in add1tron to show1ng ent1tlement to relief under one of

. the grounds set forth in Civil Rule 60(B)(1) through (5), a movant must demonstrate,a meritorious

defense or claim to present if relief is granted. GTE Automatic Electric, Inc. v. ARC Industries,

Inc., 47 Ohio St. 2d 146, (1976) syllabus 2.

The defendants’ argument appears to be that they are entitled to relief under the catchall

..prov1s1on of C1v1l Rule 60(B)(5) because a) their counsel “abandoned” them by never respond1ng

to ‘the pla1nt1ff’ s d1scovery requests and b) under the c1rcumstances default Judgment was 00

severe of a sanction under Civil Rule 37 for their failure to prov1de d1scovery responses. As for




their meritorious defeﬁse to the lawsuit, the defehdants aséert thz;t “Grossman [DT, Inc.] has, as is
already a matter of record, conclusively demdnstrated the falsity (;f the. osteﬁsible factual basis for -
Plaintiff’ s claifns 'agéinst it? because Abboud’s son, who is said to be a’sﬁareholdér of Grossman
DT, Inc., is not a defendant hcrg and thé.it. Horvath ',h_as “unequivocally acknowiedged that Eli_e'
[Fayez.Abboud] pdssessed' no ownersilip interest in Gros_sm'an-[DjT, Inc.].”?

The trouble with these arguments is that there is no evidentiary quality record evidence to

" support either of them. Indeed, there is no ‘evidentiary quality record ‘evidence at'éll, and the

- absence of that evidence is a direct result of the defendants’ decision to refuse Horvath’s discovery

requests.

Moreove;, there is ‘no evidence that the deféndants were “abandoned” by their aﬁomey.
First; the defer.ldants,'aslalready noted here, had at least :th‘ree aﬁomeys of record-b’ef;)re a fourth
lév;/yef filed the motion for relief from judgment, And it is ﬁot cléa;ﬁ which lawyer the current
counsel is claiming abahdbned Grossman DT, Inc. Second, ‘while the doékct cértainly reflects a
lack of diligence by éll c;)unsel for the d_efenciants_,bt.her'e is 10 -reasonA to conclude that the utter
failure to.par'ticipate in‘ pr_etrial cqnferences,"motion prac\tice and ‘dis‘cove'ry was'bgcause fof a
lawyer’s neg1e~c.t.‘ To _the'cqnt'rary, the defendénts’ bonduct in the case carries the disﬁnct 'odé)r of -
strategic negiect since literal‘ly nothing was done qntil tfle judément vs}a§ ﬁr_lz.111y grar'l'ted and a

receiver was about to take control of the two companies. Such a stratégy was previously-employed

- — albeit- to no obvious beneficial effect — by Abboud'and Aten in the lawsuit that resulted in

~Horvath’s judgment when they decided not to oppose the motion for summary judgment and then

not appear for trial: This pattern of neglect implieé.that the defendants were trying not just to

2 Motion for relief-from judgment, page 7.
31d.




delay, but to put off foréver, the day they would héve to unmask the ownership of assets that could
be»used to satisfy Horvath’s j‘udgment.
. But even if I'm wrong aboqt.the defendants’ motivation, the simple fact is they failed t6
: particip}atevin any meanihgful way in this lawsuit until after the motion for s'ancti(.)r}s was grénted '
~-and the receiver was appointed. . That remedy having been ordered, the deféndants have still not” : -
' Flemoristr_ated to Horvath (and Abboud’s other judgr'nent. creditors, who ﬁave sought to intervene
--here) through swdl_;n answers toi interrogatories, sworn depositiéﬁ testimony and document
production the truthro"f their claimthé.t. Abboud ilas no part in'Gr(')'ssman'DT, Inc.’s businesé.'_ That . -
* continued resistance to cooperation serves only és corroboration that the receiver’s appointment
was necessary to the just resolution of the parties’ diéputes.
| Tt is worth keeping in mind that the receivér’s job isto pfeserve the receivership estate. In
,?onnection vx;ith that duty,.thé receiver will have control_.over all of the éorﬁpanies?' books, -recordé _
and other documents, allOwing him té make an independent. assessment of whether Abboud .has
any involvement in the business éufﬁcienf to justify éxecution against the business to satisfy ;che
personal judgment against Abboud.- Moreerr, the receiver, while autﬁdﬁzed to co_nduct-the day-
" to-day operation of the bﬁsinéss, cannot make a dis’positAion‘of aI_iy significant assets of the business
. without thé speciﬁc permission of the coﬁrt. ' ThlS méahs'that nothing will be done without. the
defendants being aware of what is proposéd and having fhe opportunity to be heard on thé matter
—the same kind of opportunity they were given throughout this casle, but déclined, until‘there ‘was
no choice other than to grant the ﬁqtion for sanc;cions. E
Civil Rule 60(B)\;4requifes' a trial - court’ to, in effect, answer:the question of what has -
happéned since a judgment to-'rer'lder itunjust. The deféndaﬁts consciéusly chosg not to partibipate

in the lawsuit through the point when the Civil Rule 37 sanction was imposed. They can’t now



benefit from that choice by obtaining relief from a judgment that is a direct result of their deéision
to ignore the case. So here, the answer to the question of what has changed since the judgment on |
September 7 that renders it unjust is “nothing.” As a result, the defendants have failed to
demonstrate any reason justifying relief from the September 7, 2018, judgment.

In light of that failure, the motion for re'lief may be denied without considering whether the
defendants have a meritorious defense, since both a reason justifying relief and a meritorious
defense must be shown. I will therefore not address whether the defendants have established a
meritorious defense. But I will note again, in passing, that the defendants still haven’t properly
answered the discovery.

The defendants” motion for relief from judgment is denied.

The d\efendants’ motion to stay execution of the September 7, 2018, judgment‘ also lacks
merit. Given the demonstrated unwillingness of the defendants to take pa}t in a lawsuit according
to the rules of procedure and their propensity to evade their obligation-s under those rules, any stay
of execution will‘only serve as a further opportunity to defeat the ability of Abboud’s judgmént
creditors to be made whole.

For these reasons, the September 19, 2018, motior}“ for relief from judgment, tﬁe September
13, 2018, motion to stay. the judgment appointing a receiver, and the supplemental motion to stay

filed on September 15, are denied.

IT IS SO ORDERED: ,

)&,., ) >a’—\7 November 21, 2018
Wm P. O’Donnell \




