STATE UI" oo IN I'll[' (.OURT 0! COMMON PLFAS

COUNTY OF (IJYAII()(:A s NO _ 270393

MEDINA SUPPLY COMPANY,

Defendant. -

Kathleen Asn SutulneJa

This matter comes hcforc tho Court on l’)c{‘cndant 3 Monon to Decemfy Class and .

Plaintifts’ Brief ()ppmmg Motmn to De rtify In rcndcrmg ns dccus:on on the forcgomg, this

Court has also relied on se-vcral exhlbns hed to Defcndant 3 January 29 1998 Motlon for

Sanetions and March 1 1 1998 chly Bnef m Suppon o!‘ Motmn for Sanctlons due to the fact that :

sinich C\hthlls as dl's(.ll‘i‘icd in grcatcr dctall mfra. are mextncably mtcr:wmcd w1th thei lmponant '

" issue hdnrc tlns Count, 1o wn whclhcr lhe class acnon condmonally centified at the i mceptlon of

1his lm;nlmn should prupcrly cuntmue o proceed' a% a class action, or altcmat:vcly, whether class

decentification is ncr.u.snry and prop




Statement of Facts
On May 12,1994, Plaintifts filed a Class Action Complaint’ and a Motion for Class
Cenification  In the five-count (.‘umplninl'. Plaintiffs allege in pertinent part that:

I “The concrete was defective and unmerchantable, and it has pecled, spalled,
Poggred and otherwise disintegrated,”  See Complaint, Count One, Paragraph 14:

1
.

“The defeets.. resulted from the ﬁcgligeﬁcc of defendant Medina Supply
Co “See wd Count Two, Paragraph 17, .

i “The conerete supplied by defendant Medina Supply Co. was not fit for its
intended purpose..” See wd., Count Three, Paragraph 19;

! “Defendant Medina Supply Co. manufactured, marketed and/or sold this
concrete o manner which constitutes a deceptive sales practice under R.C.
Section 13:45.02, in that the concrete did not have the performance characteristics,

henetits., standard and quality which it was represented to have,” See id., Count
Fows, Paragrapl 24; and o ' :

A “Defendant Medina Suhlpl:y Co. intended said deceptive conduct or had
avtual hnowldedge of'it,” 8

" See ad., Count I_?iv'c. Paragraph 7.

On May 24, 1994, prior to the wmmt.m,cmcm of any discovery, the triﬂ court originally
asstgeiied 10 Ciisg No. 270393 (“Prial Court”) dcn;l;ﬁtl Defendant’s Motion to Stay Ruling on Class
Certafication on tor a Case Management f)rder.s.mt_l éondf!iona!{y granted Plaintiffs> Motion for
Cliss Cenifiction pursuant 1o (.‘iv.R.Z_@(B)_fIS_). The Trial Court entered a Conditional

Centivation Ovder speciliving that the class would consist of “ali persons, firms or entities who

were supplied delective conerete since Jahunry 1, 1993 by Defendant Medina Supply Company

O about May 240, 1994, Plaintifs filed a “Firgt Amended Class Action Complaint with Request
tor Maney Dansges. Declaratory and Other Relief™ (“First Amended Complaint™) that alleges the
~ane five counts sel forth in the original Complaint,




previous order™), imaliy,-on or about May 31,:1995, upon coustdcratlon of‘ the Junsdtctmual _

memoranda filed, the %uprcme Court of‘ Ohlo dcclmcd Junadlctton to hear thts casc. .

Between June, 1995 and January"-‘-' 1997 Plamttﬂ's and Dcf‘endant cngaged in lmutcd

discovery and a plethora of dlscovcly.dnsputes bcforc thc Tnal Court. On or about January 14,

1997 the T'rial Court rccuscd |tsclt‘ f‘rom the mstant casc. and it was thercaﬁcr reasstgncd to this

Court’s docket for further procecdmgs

Thereafter, a Case Managcmcnt Confcrence was schcdulcd for March 13 1997 at wh:cl:

Relying on Devis v, Aveo ('orp 371 F Supp 782 '?90 (N.D, Ohlo 1974), aff'd, 739 F.2d 1057
(6th Cir.}, cert. demed, 472 U8, 1012 (1975), the Trial Court further held that “the class facts

alteged in the Complaint and venf‘cd by afﬁdawt _arc true for the purposc of [thc] Mouon 10
Certily™ L '

See afs v 373, pp.?ﬁ‘}-??d; v.IBI(). pp‘) .3-99.8."_

€/ 118,394 {amending Ohm Rcvlscd Code. Scctton 2505, 02 and prov:dmg that “[a]n order isa
final order that may be reviewed, affirmed, modified, or reversed...when it ls .‘[a]n ordcr that _
determines that an action may or may not bc mamtamcd as 4 class acuon“) RN
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On ot abow May 15, 1997, this Court conducted a hearing on several nonparties’ Motion

1o {uast Subpoenas issied to them by Defendan

while counsel for Defendant and cotnsel for the g nonparties resolved these discovery

disputes without further court involvement

Fven o cursory review of this Count’s docket reveals the extent to which ongoing discovery .
disputes between parties and nonparties alike have prectisded both the Trial Court and this Court RS
tom streamlining the discovery process and have prevented meaningful discovery into matters s
directly relevant 1o the pivotal issue before this Conrt, to wit: whether the instant case remaing <
suirable for class action treatment, . See generally, Plaintilfs' July 7, 1994 Motion to Compel
Piscovery and to Deny Protective Order,” Defendanit’s August 8,:1994 Motion to Compel
Inspection and Sampling, Plaintiffs* April 19 l996'__M0tio'h_'to_Compcl'."Z'Apr_i\I 29, 1996 Renewed

s

and Amended Motion for Leave 1o Propound. Discovery and Motion for'a Protective Order,
Ditendnnt’s December 9, 1996 Motion 16 Compel Plaintiffs to Respond to Discovery Propounded
n 1994, Defendant's December. 95,1996 Motion to Compel Plaintiffs to Respond to Discovery
Propounded in March of 1996, Defendant's February 25, 997 Motion to Compel Deposition of
Momus Wallen, several nonparties® April 7,:1997 Motions to Quash Subpoenas and/or Motions
tor Protective Order, Defendant’s May 30, 19 7 Second Motion to Compe! Plaintiffs to Respond . -
to Discovery Propounded in March 1996,  Defendant’s’ August 6,-1997. Motion to Compel .
Festimony and Production of Documents, Plaintils’. October 6 1997 Motion for Protective Order, - -

Delendant’s December (2, 1997 Fourth Motion to Compel Plaintifts to Respond to Discovery,
» g &%}‘ . . B

Defendant’s January 29, 1998 Motion for Sanct n

woad Concrete, Allega Concrete, Carr
Brohers, Consumer Buitders, Tei-County and Mack Build 19 foreg bpoenas requested
the production of documents generally pertaining to (1 Jeomplaints and/or claimed problems with

conciete supplied in 1993.1994, (2)test results fH fective.concrete, (3)copies of complaints

related to allegedly defective ¢oncrete;and (43rer tive batch records, delivery tickets and
purchase orders for 1993.1994;
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$:1998); 1998 Ohno App. LEXIS 130, Cuy. App.
he trial court may yct in its dlscretlon decide that '

Ihc Llnss "),

In issuing the instant “Opinion and Order on Dcfcndan__t 's Motion to Decertify Class®, this Court .- g
would like to cmphnwc that it ls ot issuing a rulmg on Dcfendant 8 Monon for Sanctions. ‘This -
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that woubd have «uppnncd thctr Mnuon 10 Dcccmfy.* :

Due to an nvursnplu hy 1lm. (.ourt a order pranting Defendant Ica\_zc to file its chly'nnef in 3
apport of its Motion for Sanctions was inadvcrtcmly not entered. T As a result of the foregoing,
this Court entered a nune pro tiunc, entry on Novermber 5,:1998 granting Defendant leave to file

PR ARF I

~and hrlu o S
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The Ohto Supreme Lourt rccemly remmdcd tnal courls that thcy mnst “carcfully apply thc

class action requirements [of Civ.R. 23] and conduct a r1gorous ana1ysm mto whcthcr the

prerequisites of Civ.R.23 Invc becn sausf’ cd" beforc dccndmg whcthcr to cemfy a class acuon :

Hamilton v. Olwo Savings Bank (1908) 82 Ohlo St 3d 67 70 Accord Gen Te! Co of the _

Souttwest v. Faleon {(1982), 457 1.8, 147 l60~61 GHU'OH Co V. Bemard(lgal), 452 U S. 89,

100, Sprague v. GMC {61h CIT 1998), 133 F 3d 388' 397__(“3 dlstnct coun may not cemfy any

class without ‘rigorous analysis’ of the rcqulrements of‘ Rulc 23") !n re Amer!can Medical

Svstems, Ine. (&h Cir, 1996), 75 F.ad 1069 (mandatmg thnt Dlstnct Courls conduct a ‘hgorous

analyvsis™ into whether the prerequisites OfRulc 23 aro mct), Wamer V. Wa.s'!e Managemen! Inc.
{1988}, 36 Ohio 5.3d 91, syllabus (noung that a tnal Judge musr make scvcn afﬁrmatxvc fi ndmgs
before a case may be centified as a class acuon), Schmfdr W A vco Corp (1984), IS Ohlo App.3d

81.83. Relving on the foregoing authomncs. thc Cuyahoga County Court of Appca]s has likewise

recently reminded trial judges lhat they must conduct a ngorous analys:s into whether the
prerequisites of Civ.R.23 have been sansf‘ cd See Coherz v, Bankers Life & Casua!ry Ca {Oct.

1%, 19098), 1998 Ohio App. LEXIS 48’?5. Cny. App. No. ‘?2549. unreported, quoting Hamilton,

M

1 is this Court's opmmn that a “ngorous analys' " ofthc propriety of maintaining the

Becanse Ohio Civil Rule 23 and Rule 23..lrcd.R.C.i'v.P'.- are nearly identical, Ohio courts have
vaditionally Tooked to federal case law for interpretation of the Ohio rule. See Marks v. C.P.
Chenneal Co., Ine. (1987), 31 Ohio Sl.3d_ 200, 20_1;' Schf_uidr v, Aveo Corp., infra at 83,
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mstant case as a class action has not, untll now. hcen conductcd in accordancc with the spmt and

intent of Civ R 23 and well- cctahhthd case Iaw mtcrprctatmns thcreof The Tnal Court’s

Conditional Certitication ()rder was cntcrcd pnorto lh commcnccmcnt oi' any dlscovcry and pnor

to Maintills’ and/or I)cicndam § nb:ln yt lO Iprcscnt an wdcnco rcgardmg thc smtabullty of class

cenification ' Recognizing lhn. the 'I'nal Court made it clcar in lts Condmonal Ccmﬁcatlon

Order that it was only granting class ccmﬁ_callon ona coudi;ional basis. Due to the fact that the
I'rial Court's conditional ruling was app.calc.:\.d. thcrcb'y rcmowng .thi: instant case f'fom thc Trial
Court’s docket for a significant period of't:me. as wcll as thc f'act that ongoing discovery disputes
hetore the Trial Court thwarted meaningful dlqcovcry rclevam to thc rclatcd issucs of class action
suitahility andor ¢lass decertification, th:s Court notcs lhat thc Trial Court was prcvented from

conducting i *Tigorous mmlysls pr:or to ilS rccusal ns thls Coun now has the opportumty to do.

[t 15 this Court’s opinion that the Trial Court s condf!!ona! ccmﬁcauon was proper for dlscovery

purpuses and served as a uecessary prcrcqutsite to lhls Court s abillty to ascertain “as soon as

See Memorandunt in Support of Motion of Defendant Medina Supply Company to Decertify the
Class, p. 1. Accord Warner, supra 2 98 (citing to Walker v. World Tire Corp, (C.A.8, 1977), 563
I 24 918, 921) ([ W]here...the pleadings themselves do not conclusively show whether the Rule
23 requirements are met, the parties must be afforded the opportunity to discover and present
documentary evidence on the issue™), See also In re American, Med Sysrems (6th C1r 1996), 75
( 3d 1069, 1079, in which the Sixth C:rcuit lleld as follows‘-‘? :

“Muere repetition of the Ianguagc of Rule 23(a) is not suffi cumt “There must be an
adequate statement of the basic facts to indicate that each requirement of the rule
is {ulfitled. Maintainability may be determined by the court on the basis of the
pleadings, if sufficient facts are set forth, but ordinarily the determination should
e predicated on more mformation than the pleadings will provide... The parties

shonlkl e .1tlmdctl an oppmuumy 10 pu.scm cvulcm.c on lhc mmnlamabtlny ofthc
class action™, :




macticable™ as contemplated by (‘iv R 23((.) 12 nml nﬂcr thc c0mmcnccmcm of diqcovcry and lhe |

resolution of countless ongoing dncovery diﬁpulce bcforc !hir Conrr mvolvmg pames and

nonpatties alike, whether or not the Lomumcd mamtcnancc oI‘ a class action would bc a proper, o

cilicient and superior means nfnrljlrdlcallon with rcspcct to lhc instant case.
In Hamtton, the Ohio Supremc Coun rclteratcd thc rcqunrcmcnts that must be satisfied

befure an action may be maintained as a clase actlon pursuant to CMI Rulc 23 as follows'

“The following seven rcqmremems must [all] bc satlsﬁed beforc an action may bc
maintained as a class action under Civ.R.23: (1)an identifiable class must exist and
the definition of the class must be unambiguous; (2)the named representatives must
be members of the class: {3)the class must be so numerous that joinder of all
members is impracticable; (4)there must be a question of law or fact common to
the class; (S)the claims or defenses of the representative parties must be typical of
the claims or defenses of the class; (6)the representative parties must fairly and

adequately protect the interests of the claSS' and (7)one of the three Civ.R.23(B)
requirements must be met, ™! g

The Hamlton court also notcd that courts dctcrmmmg the mamtamablhty of' a class action

shoudd. in addition to conducting a ngorous analysrs regardmg the desirability of mamrammg a

class action. make separate written findings as to each of the seven class action requircments set

torth i Civ R 23 More specifically, the Ham.‘!!o_n'_ét:ﬁin observed that:

“(ilt is exceedingly diffieult to apply an abuse-of-discretion standard to Civ.R.23
determinations where, as here, the trial court fails not only to articulate its

Ui R 23K explicitly provides that “as soon as practicable after the commencement of an
action brought as a class action, the court shall determine by order whether it is to be so

matntamed An otder under this subdivision may be condltwnal and may be altcrcd or amended
hefore the decision on the merits™, -

Hamilton. supra at 71 See also Il"amvr . IVasrc Managemenr Inc. (1988), 36 Ohlo St 3d 81,
On RO2MAYyand (B) \

VL2203 FGJ931

I-
0

|
|
|



tationale. but also fails to disclose which of the seven class action prerequisites it -
found to be nching with respect 1o the various alleged claims for relief,
Aceordingly, we suggest that in determining the propriety of class centification
nnder Civ. R.23, trial courts make separate written fi ndings as to cach of the seven
class action requirements, and cpccnf‘y lhclr rcaqomng as to each finding, »i

Phis Court notes th.u in 1rgumg thal deccmhcatmn 1s propcr Dcfcndant focuses on the

Ui O3 reguurerments of cummmmht

1cn|1ty, prcdommancc and supcnonty See generaﬂy

Mematandum in Support of Mntmn ol‘Dcﬁ.ndam Medma Supply (.ompany to Dcccmfy Class

{Moton to Decertilv'™) I)espue I)clcnd m 5 focus on these four f‘actorq however, thls Court

will separately amalvze, and make mdmduahzcd wmtcn f' ndmgs mth res’pocl to, cach of the seven
U RO23 Class action wqmrcmcnlnn Ilght of li’amcr Hamr!ron Cohen and progeny. [n issuing
the tollowmge findings, this Court is nmndf'ul that m task is not to ascertain the merits of the

upsdetymge case in detesmining whether or not to_ grantl_l_)cfendant s Motion to Decertify."

“The requirement that there be [an id'cntiﬁ:iblc]"élass wiIl not be decmed satisfied unless

the descripuon of'it is sufliciently clc['mtc sa tlml it ie adminmratwely fesible for the court to

deternune whethes a particular mtlwldual is a membcr !Innu!rm:. mpra at 71-72 (citing to 7A

Chaties Alan Wright, Arthar R, Mnller__& .Mary Kay Kanc, ledcral Practice and Procedure (2

F-d 1986) 12021, Section 1760). The dcﬂmlmn of’ a class must llkcwisc be unamb1guous and not

Hemedton. supra a7V, Aveord Cohen, supra au *3; Warner, supra st syllabus, paragraph 1.

bocard Ouifvo v B of Trastees of Ohio Stette Umwrurv(IOM) 12 Ohio 81.3d 230 236 Shaver
v o Starudard (i Co. 1‘100} 68 Ohio App 3d 783 7‘}8
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“too amorphous to permit 1denuﬁcanon withm 2 rcaqonablc cﬁ‘ort“ Warner, supm at 96 As

noted by the Hamudton Court, “thc focus at thn stagc |s on how thc chqs is dcﬁncd ..[and] ‘the test |
is whether the means is qpcclﬁcd at thc nme of ccmﬁcanon to determing whcthcr 2 particular
individual is a member of the class™, Hami!ron .-.'upm at 73 (cumg to Planned Paremhood As.s' "
of Cincnmnati, Ine. v, Pro;ect Jcr:cho(l990), 52 Ohlo St 3d 56, 63)

With respect to the i in stant casc thc Tnal Court condltlonally certified a class consmmg

of “all persons, firms or entities who were supplucd dcfccttve concrctc smcc January 1, 1993 by

Delendant Medina Supply Companyqfor residcntlal installatlon". See V. 1?40 P 535 This Court
is comvineed, and Defendant doee not arguc to thc comrary, that the Trial Court’s demgnanon of
the foregoing class i is suffi c:cmly dcf nlte 50 25 10 makc it admxmstratrvcly fcasnble to determine
whether or not pamcu]ar mdmduals are or are not mcmbcrs of thc class. As such, it is this

Court’s opinion that the identifiable class rcqu:rcmcnt___of C__J_w.R.23 remains satisﬁed.

Class Membership
In Hanulton, the Ohio Supreme Court nc::tcd..th.at “lhc class mcmbcrship prerequisite
requires only that *the rcprescntmtvc hnvc propcr standmg"', 5nd that “[1]n order to have standing
1o sue as a class representative, !hc plamuﬂ' must posscss 1hc same interest and suffer the same
imnjury shared by all iembers of the class that h; pr.shg sccks to represent™, Ham:!ron, at 74
{ethmg to 8 Moore’s Federal Practice (3 Ed, 1997), .23-5.7. .Sc.c.l.ic'm 23.21{17; 7A Wright, Miller
& Kane, supra, ay 137-141, 1494150, S.ecti(.)l.l.l'?bl.). o

in the case sub pudice, Defendant does not ﬂircctly challenge this particular Civ.R.23
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tequitement in s Motion to l)cccmf‘y Wlulc 1Im Coun nolcs that Defendant has, in motions filed

subsedquent to the hearing on emd mmlon argucd lhat mdmdual ciass rcprcscmatwcs and/or

membets may have exccuted rclcaﬂcs which : 'ay act as a rclcasc as to Dcfcndam % this Court

(ecapnizes that there are swcml nnmcd cl

's rcprcscntatwes. and nothmg has bccn brought to

this Cownt's attention that \\unld demnnstratc Iack of'standmg on 1hc pan of Sald rcpresentattves

Moreover, despite I)c!muhmt § allcgauons 1I1at there are dlﬁ'cnng factual and legal issues amongst

mcmhu s ol the class which may or may not cxcludc certain mdmduals from class membership,

this Court tealizes that such issues “do nm cntcr mlo thc analysis until the court begins to consider

the Civ R 23(BY3) lcqurrcmwl of‘ prcdommancc and supcnomy“ ™ Based on the forcgnmg

anatlvsin, the class :ncmhclshtp n.quircmcm of' Cw R.23 rcm1ms satisfied.

Civ R 23(A) provides llmt “[o]ne or. morc mcmbcrs ofa class may sue or be sued as

representative parties on behalf' of all only 1f(l) thc class is s0 numerous that Jomdcr of all

foseph Detio

See June 2, 1998 Motion of l)s.l‘cntiam Medm Supply Co fnr Summary .ludgment agamst PlaintifT -

See Plumtitls” May 23 1994 First Amcndt.d Complaml pp -2, Sald Complamt lists the following
persons as class representatives: Mark Dlumenthal, Joseph and Maria Demio, Thomas and
Rosensry Wallen, Darla Redii, Michael Ncro and Frank and Cathy Pokomy.

Flesalion, supra st 13 (eting 1o Mark.s W ( !’ (hvm Co., Ine. (1987) 31 ()Iuo St.3d 200 202)
Aecard Cohen, supra at *7 : L . :
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¢ nét c'xﬁiic_itly set forth & numerical limit or

“magic number™ fof the size of a maintainablo class, a ’gcﬁéral nile of thumb has emerged hé_sgt o

forth in WWarner, supra at 97, mwhlchthc()hxoSupremc Court t_)bg__é'rv'éd‘ 1hat':'_.
“filn construing Civ.R.23(AX D), known as ilie::miihe}dsity”\réquircment, coi:lrt.'s_ el

. have not specified numerical limits for the size of a class action. This

x determination must be made on a case-by-case basis. Professor Miller, however, |

I has indicated: *[i]f'the class has more than forty people in it, numerosity is satisfied;

i il the class has loss than twenty-five people in it, numerosity probably is lacking;

[ if'the class has between twenty-five and forty, there is no automatic rule..™"”

't At Paragraph four of Plaihtiﬂ_‘s lass: Action Complaint and their First Amended

f | Complaint, they contend that “[t]his clasé" numbers in i:xéess of ong thousand (1,000) and s so
numerous that joinder of all members is impracticable, and it is further impracticable to bring all !
such persons before this Court™, Aﬁc.r'.rcv'ic“ﬁg the cvidcncc before it, this Court does not doubt,
and nor does Defendant argue to .thcﬁésntrary, that joindé.r:ﬁ'ro'uld b"c.impracticablc and/ol_' that the
numerosity requirement of Civ,R,23 co_ntmucs'tlo be sa.t'is'ﬁed.' _ o ]

 Commonality
In Hesmulton, the Supreme Court of Ohio noted as follows with respect to the commonality

requirement.

"Civ.R.23(AX2) requires the presence of *questions of faw or fact common to the
¢lass”. Courts generally give this requirement a parmissive application. It is not
necessary that all the questions of law or fact raised in the dispute be common to
all the parties. 1T there is a common nucleus of operative facts, or a common -
liabiliry issue, the rule is satisfied. [Citations omitted]. The issue of whether there
ate any additional questions affecting only individual class members does not enter

Sev 7A Wright. Miller & Kane, Federal Practice & Procedure (1986), Section 22,

INTS
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the class  cenificntion 'nnalys_is____-umil the Civ.R.23(BY3) requirement  of
predominance and superiority Is applied. [Citations omitted]".* .

Regarding the cummmﬁiﬁl;' rcquircmeﬁi. the Cuyahoga County Court of Appeals, relying

o Hanmdton, as well as Portman v Akron 8 & 1 Co.* has recently voiced its opinion that said
requirement is to e given a ;iermﬁsiv_c'apphp;_nion and that *Civ.R.23 is to be liberally construed
wthe iy stapes of the pmcccdiligs “ohen, supra at *7, -

Throughowt Defendant's Motion to l_)cgcnify and at the hearing held by this Court on said

mottan, it has been Defendant's position that the co_mmbns_:!_i_ty requirement of Civ.R.23 has not

beers satisfied. sieh that decentification is warranted. See Defendant’s Motion to Decentify, pp.12,
51 To support its argument that no “common nucleus of operative fact” exists, Defendant
rehies an many factors, including but not limited to, (1 Jthe OAG's failure to find a common cause

tor the drneway thilures, (2)the fact that different mix designs with different compositions were

Hamdtens, supra at 77,

17 Ohio App 2d 216 (1975).  In Portman, the Summit County Court of Appeals cited with
approval to a Vasquez v Superior (ourt of San Joaquin County (1971), 4 Cal.3d 800, for the
follossang propusition Sl o

“The sequitement of a community of interest does not depend upon an identical
recovery, and the fact that each member of the class must prove his separate claim
10 a portion of any recovery by the class is only one factor to be considered in
determining whether -a¢lass " actlon is proper. . The mere fact that separate
transactions are involved does not- of itself preclude a finding of the requlsite
community of interest so long as every member of the alleged class would not be
reduited o Kitipate numerous and substantial questions to determine his individual -
el 1o ecover subsequent to the rendering of any class judgment which
determined w plaintif®s favor whatever questions were common to the class™,
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for liability™. /d., at pp.6-9, IS

ik

defect® in all of the dnvcways and that a common failurc f'actor in cvery dnvewny is “cxccsswc

water™. See Plaintiff's Brief Opposmg Motion to Deccml'y, p 4 Transcrlpt of Hearing on -

Defendant’s Motion to Dcccmfy (“Dcccmf'catnon Hearmg Tr.")',. PP 39,72, 81, Plamuffs pnmary

argument is that excessive \_v_atcr in _D_cf‘cndant § dcsngn mixes constitutes a design defect, See | .

See Defendant’s Motion to 'D'cééi:t;f‘y, pp.;_;-s and ﬁccompanmg !‘ootriotca o

See rewer T 1420 Uapkard Ir. 33 106 120-130 Pcrcnchlo Tr. 2-‘75 162 176-77.

Lven if sealing™ is the common dcf‘cct a8 I’Iamnﬁ‘s msmt, it is worth noting that both parties’

c\pcn\ have listed a variety of factors that can cause or contnbute to scalmg See Lankard Tr. __:

106, 118, Brewer Ty, 142, 145, 146-4‘? 153 54,
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Plaintitls" Brief Opposing Motion to Decertify, p.8.* More specifically, Plaintiffs claim that the

waters(o-cement tatio of Defendant's design mixes are _in”_c:'cccss of industry standards before the
vement is even placed in the cement truck for delivery, See Decertification Hearing Tr,, pp.76-77.

Without addressing the merits of cither parties' case, and based on changed facts and/or

3

circumstances that have come to light via the discovery process and after the Trial Count’s

Conditional Certifieation ()n\i-;::.r.__thi_s §§1gn 'iidtqs_t_h_gt_ indmdualircd issu.c.s,. ipc_lhding but not
limited o (Dthe existence and uec of‘ | _r__n_qi_l_'y_'tliff"c:_fpﬁt: deelgnmlxcs compﬁsed 6f‘ dih‘crcnt
mgredients, { 2 the inherent varinbiiil_y of placmg, ﬁmshmgandcunng Ip'r.r:):‘ccd.urcs utilized by .;l large -
nwmiber of diflerent contractors, (3_)tlit.:._. nu.nic'tjous anddimnct driveway defects involved in. this
cise,aned (Deach individual Immcownm pog#blacﬁc@nfvéqtions. all lead this Court to rationally
vonclude that there does not .cxis';;:.n commonnuclcus of',:iipc_r_'_a_.__tffvc_ facts fbrming a common basis

tor Hability against this Defendant,

While this Count acknqwlcdgcs both l_hat"'('_l')__thc _CivaR.2.3 cdmmonality requirement is

penerally given o permissive applicati_@m and isto he liberally construed af early stages of the

procecdings.™ and  that (2)individjgalliz¢'d _;_is'su'es_;"'a_lr_ _:pr'__opcrl_y_ analyzed pursuant to the

Without reaching the merits of this case, this Court observes that, despite Plaintiffs’ reliance on
thew “design defect™ theory, they simultaneously concede both that (1)Defendant’s design mixes .
have been used continuously from 1988 until 1994, and that (2)between 1988. 1992, there wasnot '

the “explosion™ of driveway failures that there were during the 1993-1994 + a year in which, as |

Plaintifl” acknowledges, “it was a more severe winter than we've had for 20 years”, See
Decentification Hearing Tr.. pp.82-83.- 'This. Court will further examine the above facts and -
adrmissions when analyzing the _(":v.R.ZB(B)": quirenents of predominance and superiority, infra,

Sev Colwen, supra at *7.



Civ.R.23(BX 3) requirements bi‘ b'red'ommnn__ce and superiority, "thé'c.l-lsco'\.'éry 'p.f;céss has r_c#cﬂéci .
that there exists only a f'r.lcia_l_l}.)';:.q.fﬁﬁonl issue in that mang; drivcways failcd, albcit for avancty "ofl‘_
diflerent reasons and as 'a'.ﬁ.:su.ﬁﬁo[‘n_u_mcrous and inhercmly.:-{;ari_ai_)..lé fa:c':tors.._' L

Lven if this Court wcre tndctcrmme that the CwR.23(A)(2) rcqqir{:rhont_ of co.}nmoga_lit.}" '.
remains satisfied, dcccrtiﬁé#inon_@ﬁid nonctheless bcwarrantedducto the fa.ct:_.lhat the

Civ.R.23(BY3) requirements of predominance and supcnonty are so la.ckihg in the insfant case,

1

as discussed in greater detail infra

sued as representative parties on behalf of all'qnly:iﬂ_;.the'cla.ims or defenses of the representative
parties are typical of the cléimls or dcfcnscs of thc ._Elags"‘ In Hamtlton, the Supreme Court of Ohio

held that “{t]he requirement of tj-pichliiy' i_é_mét' where thcrc is no express conflict between the class

representatives and the class™ " This Court is mindful that a representative’s claim need not
abvays involve the ssme facts or law to be typical, as long as there exists 4 common clement of fact

M
of [aw "

Hamiltens suprer at 77-78 ( cmng' to Warner, supra 'at_‘)s, and Marks, supra at 202-203),

Sec Hhrope v State of Ohto (8.1, Ohio, 1997), 173 F.R.D. 483, " See also /lhards, supra at
018, i re dmerican Med, Systems, supra at 1082 (quoting | Newburg on Class Actions, 3.13,
at 375 and 3-76) (noting that “the typicality requirement ensures that the representative’s interests
will be aligned with those of the represented grotp and that the named plaintiff will also advance
the interests of the class members™, and that “a plalntiffs claim is typical if it arises from the same

event o1 practice of course of conduct that gives rise to the claims of other class members, and if

VL2283 P603Y4 2




With respeet to typicality 'rt_;'q't'hrcmpnt. Dch_n_d_a_nt advances the following argument as to

why this Court should find said requirement to be lacking: -.

“The representatives driveways here are niot typical because, obviously, they do not
contain the same concrete mixes and were not placed in the same community, on
the same day, by the same conitractors, using the same techniques as the driveways
of other members of the class,” Morcover, ‘given the lack of commonality and
highly individuatized facts among proposed class members, no proposed [plaintiff] -
vould be said to have clalms typical of the entirc ¢lass', [Citation omitted),” _

4

See Defendant's Motion to Decentify, pp22 23

In response to the foregoing arguntent(s),

?Iqiﬁtiﬂ's contend that the typicality requirement

remains satislied due (o the fact that “[t)he rcpfescmativc parties in this case are individual

homeowners having no :tﬂilim.ipn_w._il:_l:lsll'llti_\?dcfénd%ht :_S.Ie.e__ Plalnuﬂ“s Briqf Opp.osing Motion to
Decertify, p.ls PlainifF also 51_..-'1\in:t}i.iﬁ§ tha “if‘thcre:snomdcnccm the record of conflict to
conttadict o wpicality iinding.,l't“:tfh.'t.: requircment should hc :_d._.c_émc.d::;atisﬁc_d_'_’_‘._ Id. (citing to
S s st 08) .. ; : o | _ 5 :: |
It is this Court's opinion tha.;-' [_)gfendam‘_s. argumcms agamst a finding oftyp_icalitf are
more appropeiate for this Court t_lp.:_'q._t:ld're whcnanalwmgtheCwRZS(B) requirements of
predominance and superiority. lmI;:'eil;"l_}g_. .9"‘_.’3.‘?‘:%-;_‘??*?"# qf typlcahty" argumcﬁis p:rimarily focus
i additional questions potentially aﬂ'ci:_tipﬁ mdwldualcluse tﬁ_c_hhcfs only. Ncith_c_:rlin its Motion
to Decentily, not at the I:enrin_g_'_co'ﬁt:i.'t‘lctcd.liy. l.il.i.sl__.COlll'l_._ on.sa.id motion,.llas Defendaﬁt I
demonsttated cither (.I Jan cxp:cs.§ c;)_:n_ﬂict _h_c_:twecr_l.lhe cléﬁs répf.ésénfa.t'i.yc.s and the class, or (Z)aﬁ_ ‘

miterest on behalf of'a class member or members that is antagonistic to the interests of other class

his o her claisns ate based on the same legal theory™).
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members.” Moreover, whereas I}cf‘c'n.dan! repeatedly maintains that defenses unique to both thc

class representatives and the class menibers cuit against a finding of typicality, the Hamilton court,

4
5‘-\1’

as well as other courts 1o address this very issue,

typicality or adequacy of representation unless it is ‘so central to the litigation that it threatens to

preoccupy the class representative tolhc dctnmcntof the othcr class members™, Hamilton,
supra, at 78 {crmg 10 5 Moore's Federal Pr:'..cticu,'.s'-upra, at 23.126, Section 23.25[4][b](iv], and
at 23-98, Section 23.24[6]). Based _Em the foregoing analysisﬁ. this Court holds that the Civ.R.23

typicality requirement remains satisfied,

Aﬂmm_y__qf.ﬂnpremun

As for the adequacy rcquircfncﬁi Cw R 23(A)(4) cxpressly provides that “[o]ne or more

members of a class may sue or Bg'\'s_t;c'd_'a_é cprcsemanvc 'Partics on.behalf' of all only if...the
1epresentative parties will fa ifly andadcquately protect the 'inte'res_{s of the clésé". As noted in
Warner. supra at 98, *(t]he analysis und_c_;.:.t.l.;i_:s};q.u.ircmcnt is divided into a consideration of the
adequacy of the representatives and lhé adequacyof' counsel”,

A cluss representative is generally deemed adequate provided that his or her interest is not

antagonmstic to that of other claﬁs n*.mbcr Hamf!ron, at 77-78; Warner, at 98, Marks, at 203,

Winle this Coutt is aware that Defendant hag, in 8 Motion for Summary Judgment filed subsequent
to this Conrt s hearing on Defendant‘s Motion to Decertify, argued that a named representative
or iepresentatives may have executed releases which in tum may act as a release as to Defendant,
this Count notes that there are several named class representatives, and nothing has been brought
1o this Cowrt’s attention that would demonstrate the existence of an “express conflict between fany
ot the} cliss representatives and the-class™ as that phrase is construed by Warner, Hamilton and
progeny Ca L o - - :
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Thave held t_h_ﬁ{_‘.‘a'uniquc defense will not d.est'rqy_



in aceardanee with the * nwcahw annlysls _ st f“drlh supm, 1h|s Coun hkcmse holds Wlth rcspcct '

1o the first pan of the Civ.R.23 adcquncy rcqulrcmcnt lhat smd rcqulrcmcnt continues to be

<atisfied. Indeed, nlthnugh Dcl‘cndnm has ralscd issucs and concerns whnch may be relevant to this

Court’s analbvsis o' the (.w.ll.23(B) prcd Y

latbed 10 prodier evidenge dcmmmr'\ting an intercet o the'part of thc namcd class rcpresematrvcs '

that is antagonistic to the mtcrcsts of‘ the remmmng class members. 'l'he ex:stcnce of any

mdizidiralized defenses, ns wcll as mdlwduahrcd facts and cxrcumstanccs sun'oundmg scparato

deiveway installations, are clc1rly bcttcr qultcd f'o'

i R2MBND

With respect to the “adequacy of‘ counsel” 'aspcct_ of CiQ.R.ZB(A)(4), the Warner court

noted s follows,

“The issue of whether counsel is competent to handle the action can be the most
difficult in the Rule 23 analysis, :The fact that an attomney has been admitted to
practice does not end the fudicial inquiry.”An’ attomey should be experienced in
handling litigation of the type involved in the case before class certification is
wlowed. Close senntiny should be given to the attomey’s qualifications to handle
the mitter with which he is cntmsicd...Smce crucial questions of due process are
involved. the trial court should exercise great cate in its dctcrmmauon of this -

element  Although this task may hc the most unplcnsam it ls one of the most
Vit M

It is this Court's npinitm.' 'aﬁd'bcfcﬁd'&

does not argue to tho contrary, (hat Plamnﬁ‘s

connsel ate well-seusoned and wctl-verch in thc realm of class acnon Imgatmn. This Court

entertiuns no doubt as (o the qualif cnuom compctcncy and cxpcch of Plamuﬂ's counsel n the

Wetrnor, supra at U8,
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and qupcnomy reqmrcmcnts, Defendant has -

'mor_e comprchcnsivc analysis unde_:r

it




this Co
gt

)

urt doubt that Plaintiffs' counsel will do -
s in 9 Edmpc;cn_t and icalous'mam_lcr,_ Inlight -

context of class action litigation; and nor ttoos

amthing other than continnously represent: Plaint

pmng of the Civ.R.23(A)4) adequacy

-  Leedominance. & Superiority =

Pursuant to the Trial Court’s’ Conditional Certification Order, the instant case was

conditionally certiﬁc& a's.:a c]_aSs_ pursuant to Ciy.R,ZB(b)kj),'_. See v.1740, 'p.534." In 'Haﬁrmén,
the Ohio Supreme Court nbtcd as follows With:'féspéét to the application of Civ.R.23(BX3):

“The Rule 23(I3)(3) action is the so-callcd ‘damages® action, [Citation Omitted].
It adds *to the complex-litigation arsenal class actions for damages designed to
secure judgments binding on all class members save those who affirmatively clected -
to be excluded." Amchem Prods., hie. v, Windsor (1997), 521 us.___»

Civ.R.23(BY3) provides that an action may be maintained as a class sction if, in
addition to the prerequisites of subdivision (A), ‘the court finds that the questions
ol law or fact comnion to the members of the class predominate over any questions
aflecting only individual members,“and that a class action is superior to other
avaitable methods for the fair and efficient adjudication of the controversy. The
matters peninient to the findings include; (a)the interest of members of the class in
individually controlling the prosecution or defense of separste actions; (b)the
extent and nature of any litigation concerning the controversy already commenced
by or against tmembers- of the class; (c)the desirability or undesirability of _
concentrating the litigation of the claims in the panticular forum; (d)the difficulties
lihely to be encountered in the management of the class action”, S

Hamidton, suprra at 7980,

21
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Based on the plain mcanmg ol’ thc l’orcgomg, in adduion to thc rcqulremcnt of estabhshmg .

the Cis R 23A) pnrcqumtc\ Liv ll 23(!!)(3) rcquircs this Court to analyzc whcther common

uestions predominate over nulmduahmd ones, and wilethcr the class actlon procedurc is supcnor

1o other available methods of ndjudicntmn "thrcaw this court gave an cxccedmgly pcrrmss:ve o

application to the Chv R 23(M rcqu:remcnts of COmmonahly and typucal:ty, it must, m a more

strngent and (beused manner, cvahntc whcthcr the (,N.R.ZB( B)(B) rcqurrcmcnts of prcdommancc

In order o satisfy lhc "predominance’” réquircmcnt Plaintiffs must show that the common

questions of Tas and fact n.pres.cnt A significant aspcct of thc case and are capablc of rcsolut:on .

tor all members of the class in a smglc adjudication,

Ohio App 3d 783, 798.99; 8 ‘hmldt v

Cope s Metropatitan Lafe hmmncc Compmly (July 20 1998), 1998 Oluo App LEXIS 2125

SO No 9475607, the Ohio Suprcmc Coun rcccmly notcd as follows wnh rcspcct to the

“predurminance” requirement:

It is now well established thnt a claim wﬂl meet the prcdommancc requirement
when thete exists generalized evidence which proves or disproves an element on
a sinmiftanceous, class-wide bam. slncc such proo!‘ oh\natcs the necd to examine

Avcard Plirape v Ste of Ohio (8. li ()Iiid, ' 1997), 173 F.R.D, 483, (citing to In re
American Medical Systems, supra at 1084) (“[‘hlhdms:qn 23(b)(3) parallels subdivision (a}(2)
mnsotnt as they both require the existence of 4 common .question however, subdivision (b)(3)

womains the more slrm;u.m n.quircmcnt lhnt wmmon tssuch predommate over mdmdual '

insnes )
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See Shm'er V. S!andard Oil Co. (1990), 68

‘Aveo Corp, (1984) IS Ohio %t 3d 310 313 (1984) In




each class mcmhcr s individual pe
Corp. (D, an. 1095)' 162 !" R.D, S

“As explained in the 1966 Advisory Commi tee Nutes to Fed R.Civ.P, 23(b)(3):
[q]uhdivieinn (bX3) encompasses those cases in which a class action would achieve

economies of time, effort, and expense, and promote uniformity of decision asto " "+

persons similarly stuated, without secrificing procedural faimess or bringing about .
other undesirble results.; The court is required to find, as a condition of holding =<~
that a class action may be maintained under this subdivision, that the questions
common to the class predominate over the questions aﬁ‘ect‘mg individual members.

It is on|y where thls prcdommance mdets that economies cun be achieved by means

action...On the other hand, al_th_ough__hla_vmg some common core, a fraud case may
be unsuited for treatment as a class action if there was material variation in the

representations made or in the kinds of degrees of rchance by the persons to whom
they were addressed” :

After thoroughty rcwcwmg tho bncf’s subrmttcd by counsel, the decertification hearing

. e A m——— -

teanseript, and the entire casc fle, it is thl:imCoun s opmlon that there docs not cmst in thls case

the type of* gcncrallzcd cv:dcncc" that Wil have the potcnual to provo or dlSprovc P!amuﬂ‘s

claims on a simultaneous, class-w:dc bast

may be established by comrﬁf) ving thc use of' standardlzcd procedurcs and

practices™ "

this Court Iikcwiée n'dtc"" ha oth | 5 are not sunable for rcsolut:on in the class
action contest, cspcually whcn rcqo ution of thc clmms prcscmcd nccessanly rely on significant

individualized dctcnmnauons.

In rendering this decision, this Court remains conscious of the fact that it is not called upon

to ascertain the merits of the underlying case at this point in time. At the same time, however, this

Accord Cope, supra at *11,
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Count revognizes that pcrt'nrming a-“ngorous nnnlyms" o['thc CIV.R 23(13)(3) predommancc

Tequitement necessitates a scn:l iny- into the cXI‘iichO and imcnsny of “common versus

Cindividual™ issues in ordcrtlmlnrallnnal and informcdjudgmcnt may be madc. L

Based on urcumumncc% tlmt have changcd and facts that havc come to Ilg,ht via the

diworery provess and auhm.qtu.m 1o the rml (.ourt 'a condmonal grmn ofclass certification, it

v obwious (o this Court tha mdw ( ualir

o facially common issue exists in thm wvcral drwcways uulmng Dcf‘cndam § concrete failed, albeit

tew a vatiety o' potential reasons, this Court must halnncc thc emtcncc of‘ thls common fact with

the preater numiber of pamullnn 2 and faci-intensive qucst:om aﬂ‘cctmg mdw:dual members of

the class on i drives .:\--hwdm-ewa \s c\cn a cursory rcwcw of lhls Court 5 docket amply

Hustzites, these indiy ulunhzcd iqqucq havc already prcvcntcd thc Tnal Court this Court and the

A
litkzants fiom realizing the bcncf' c1al cconomies of tamc. eﬁ‘on and cxpcnsc that are contemplatcd

by O ROMBX3)  Itis fsther thc opinton of 1h|s Court that any cconomy that could be achieved

2
Iy continued class treatment s cubetamially offset b he mcﬁ‘ clcnclcs oftxme, eﬁ‘ort and expense
o %é . .

i g_atmg__the numerous individualized issues which

thist il necessarily hnvc to hc. spun

predominate ™

e evidence before tluv. Court _dcmons'lratcs the cxtem to wh:ch |t is necessary to

senutintze the tacts and clrcunnm_nces 'urroundmg cach mdmdual and dlstmct dnvcway

Yeeord Hherdt, suprea st t“ln cumplcx cases whcrc no one set of’ opcratwe facts cstabllahes
lighilits shese no single proximate. caise” applies to cach potential elass membet and to cach

1 "mcs prcdommatc over common issucs, Although

detendant. and wheie individual issues dutnumber common issues,..the dlsmct coun should )

question the :ip]nnplmlt.ncsk ofa la% action for rcsolvmg tlle comroversy")




L]

installation process and resulting d@fccf(n),'_,_ well as individuatized defenses t_hﬁtlp_tl:fc_t\id:a'nts

may have with respect to each individlial_class_mcmbcr,_'. ndeed, the driveways at iss_uc'in this - -

case have laced a myriad ol‘d_ilfcrént prohl%
peling. and cracking. See Lankard Tr27, 32-33, 106; Peranchio Tr.62+75, 162, 176-77; Brewer

Tr.141-42; Defendant's Reply Brief in Support of ::M.dtiq.n for Sanctions, Exhibits 4-8; 12,3 |

Morcover, the method of installation and thé'coﬁditiqns under whnch each driveway was installed

and/or cured differs substantiatly on a dﬁve\vay-by-dﬁvex\fay basis. Id.; See also Plaintiffs’ Brief

Oppasing Motion to Decertify, .pp.s-_‘) (acknowledging thati“_'cc:mc;e'té'ié part of a multiscf_ process

involving manufacturing, installat_ioh and use™)

This would clearly neceseitatc an individualized serutiny into numerous sub-issues, including but
not limited to: (1)the weather conditions under which each driveway was poured, (2)the number
and itensity of water additions made at each site by a significant number of different contractors,
cach of whom presumably engage in different “finishing” practices and procedures under different
weather conditions, (3)the specific design mix of Defendant, of which Plaintiffs concede therc are
many. that was used on each driveway, and (4)the distinct problems, .and varying intenslties \
thereof, encountered in each individual Plaintif’s driveway [i.¢., flaking, spalting, peeling, pitting, -
cracking, ete], and (S)he existence of contractual defenses potentially available to Defendant
hased on contracts executed by class members and varjous contractors, See Defendant’s Reply

rielin Support of Motion for Sanctions, Exhibits 4

e 12'_21

For example, as illustrated in Defendant’s Motior for mmary Judgment against Joseph Demio,
at lenst one class representative, and perhaps numerous additional class representatives and/or
members. has executed what purports to be a release of all claims against the contractor who :
~installed the driveway. Without commenting on the viability of said release as it relates to
Defendant, it is worth noting that, if' this case were to continue in the class action context, this

C ourt would be calied upon the interpret the viability and enforceability of many similar and yet
distinet releases exeented by a muhitude of contractors: RN A -

e

See also supra at (.24 and accompanying text.
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Withowt delving into the merits of Plaintiffs’ claims this Count ncbcssari_ly concludes that

the ¢laims of the entire ¢lass of Plaintifls éjnﬁbt 'b'_é cStnblis_hcd _wilhout separately adjudicating the

numerous individualized issues aﬂ‘cct'fﬁg: the viability each class ni_e_mbcrs‘ claim® Due to the fact

that individual, rather than common, issues predominate,

wequiremient of predominance to be Iacking, such that the continued maintenance of the instant case

i class action is inappropriate.’

In addition to rigorously'nnaiyzi'rfg'_‘;li'é_prcﬂdt_i_ﬁn_;iﬁce requirement, this Court must aso

determine whether a class action is the “superior” method of adjudication.’®  As the Supreme

Court of Ohio noted in Schemdt: N

“[tho aid couns in determining whether there has been compliance with the

I differing damages™ was the 'd'hly mdividualized issue bcf‘dfc"thi's_ Court, which it is not, this

Count might have decided the predominance issie differently. . Indeed, this Court is mindfisl that
On__t_h_e basis of disparate damages”, -

trial courts “should not dispose of a class certification solely
Hesmdton, suprecat 81 (etting to Qjalve, supro at 232),7

Accord Schdt v Aveo Corp, (1984),'15 Ohio St.3d 310, 316 (“[wihere individual rather than
common issues predominate, the economies of time, effort and cxpense and the efficiency of class
action treatment are Jost, and the need for judiclal supervision and the risk of confusion are
magnificd. and [under such circum.s'tancc;;‘_””” ass action is clearly inappropriate™); /fhard:, supra

a3 o

Sve Shaver, supra a 799 (enting o In re Cbbf"c'ﬁrm'r't'd'!’r'érﬁ&l Pfoééedfngsnm Perrbfe_um Products |~
Antetrust Latiganion (C.A9, 1982), 691 F.2d 1335 (“[i]f the court finds that common questions ;
do predominate, it must still determine that a class action is the superior method to settle the .

ot roversy ).

this Court finds the Civ.R23(BX3)




Civ.R.23(D)3) requirements of predominance and superiority, i.¢., requirements
that demonstrate the utility and propriety of employing the class action device, the -
draflers listed four factors which they deemed to be particularly relevant: ‘(ajthe
interest of members of the;clags in ‘ndividually controlling the prosecution or
defense of separate actions; (b)the extent and nature of any litigation concerning -+ -~~~
the controversy already commenced by or against members of the class; {enthe - -0
desirability or undesirability of concentrating the litigation of the claims in the L
particular forum; (d)the difficulties likely to be encountered in the management of

the class action™*t - - TR Lk e - R

In addressing both t.hc:__p:r'e.cl“omina'ncc'and the :tlipéri.oﬁf?_.re.r.;uiremcnts. _ém_?gddgd_ in | I
Civ.R.23(BY3), a frequently cncd commentator _hgs__r_t.-_pcated_!# noted t..hat.“[t.]}.u.: key.shou]q be \
whether the efficiency and ccoﬁ.c.)my of comgbn _..a}:'ijudicatg;ﬁlﬁ oﬁtweigh_ the_ difficulties 'a}ud _ ‘ |
complexity of individual trcatmgﬁt of class mcmhcrsj.’i._lclgiqis_“l_.{‘___’ '..'.I‘.his Court has a_lrcady weighgd .
the foregoing considerations in .conjunc‘tion wnh the I‘._;ji;'t.égk.)niinancg"_ analysis, supra, and has

concluded that the high concentration of co

mplea individualized issues undermine the continued

suttability of the class action device. - Indeed, the"p_fédominance of individualized issues -

significantly augment the difficulties that would l'ikel'y_ h_c_:' éﬁcoun_tércd in the event that the instant

case continued to proceed in the class action context.®® .

Schomct, supra at 314,

Miller. An Overview of Federal Class A..CllOllS:.Paﬁt”, Present aﬁd Future (2 Ed. 1977), at 49;
Accord Warner, cupra at 96; Shaver, supra at 796, | '

Aceord Sehmnd, supra ot 315 (*{ulnder Civ.R.23(B)(3), a class action must be superior to all
other methods for adjudication of the controversy and one of the tests of superiority is the
mattageability of the action™); Warner, supra at 97 (“While we recognize the trial count’s order
win conditional, we entertain grave concern toward the potpourri of claims that could produce -
prablenis of manageability... We must keep in mind that the policy behind 2 class action lawsuit Is
1o simplify the resolution of complex litigation, not complicate it™).
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Plaintitls’ slrnugcq argumcnt a8 to'why the sthtus quo should not bo dlsturbcd is bascd on

Burliunt v, Follett ¢ orp (11)78) 74 111.2d 226 .n cnsc which I’Iaint:ﬂ‘s insnst cstablishes ‘“the

decertification tandard™ to be apphed othe mstam casc. Relymg on Bar!ianr Plaintiffs maintain

that "dewrtthmlmn is not warranted as to tha issucs prcscntcd hcrc, and |t would be h:ghly

prejudicial”  Plaintiffs' Brief Oppasmg Motlon 1o Dcccmf'y, p.30,

In Burliam, a class actlon complarm w. f' lcd !lcgmg breach of contract, fraud, and a -

deceptive trade practice purquam to Minois" vcrsnon of the Umform Dcccpuve Tradc Pract:ccs

Act e tnal judge ongmally ass:gncd to the case cntcred an order ccmf‘ymg thc class acnon, and

1

after a series of rc'lsmgnmcms of‘thc case. 0 thcrjudge ¥ dlffercnt _Iudgc vacated the earlier

judpe’s centification order. The Barham plamnﬂ"s appcalcd lhe tnal judgc s rulmg to no avaxl, and

the Supreme Count of Hiinois granlcd plaintlﬂ'h lcavc to appca! the appellatc courl 3 afﬁrmance of

the trial court In rwcrs.mglhcappcllat oun’

L

dccislon the Suprcme Court of‘ Mlinois hcld as

fblowy

“Both sides in an action would benefit from an carly dctcrmmatlon of the
propricty of a class action... Allowing a Judgc to vacate a class action
determimnation by another judge, three years later, is contrary to the objectives of -
the siatute and fosters uncertainty in the fitigation, 7 may be beneficial o the

orderly admmnsiration of justiee for a second judge fo scr a.s':de an ear!rer

W0L2283 50953




If elocirly changed circumstances, and

plete discovery warranied it,” That is’
, that simply is not evident here,” ..

determnation of a snitable'e
not mere feelings of error,”
within the scope of sectior

“Federal case law, - applying+ia™ virtually - identical Federal provision
(Fed R.Civ.P.23), permits a revision of prior rulings but on the basis of changed
facts. In Zenith Laboratortes, Inc.v; Carter-Wallace, Inc. (3d Cir. 1976), 530
1.2 508, 512, for example, the court held that a second judge, who had replaced
a prior judge in normal rotation; could reverse the prior judge on the basis of

changed factual situation or fuller development of the facts.”

Barhienn, a1 23132,

[t is this Court’s position that changed tactual bircumﬁanccs and the development of the

underlying facts warrant a rc_véf_s_al of tho “Trial Cot;ﬁ_‘k_ Corditional Certification Order,

i

notwithstanding the passage oftxmc While "thislc.o.tit't'al»irziys_'favnre rertainty in any type of

1

Iitigation to come before it, it is also cognizant of the fact that changed factual circumstances

brought 1o light via the discovery Ip_roce_s_s may, at t_in_t_és, Justify the reversal of a prior ruling,

corrditional or otherwise, Indeed, 'Ha'rﬂdnfﬁnd the auiho_riticé cited to thercin clearly support the '

ability of counts to reverse pririf 'ru-lings when h‘écéésitatcd by 'changcd and/or more fully developed

facts and circumstances ™

decord Manual for Complex 1.iti§g.nti'o\ri"ﬂlirdl( 1995), Section 30.18 at 223 (Once a class is

surtified. it is true to 4 certain extent'that ‘the parties can be expected to rely on it and conduct |

discovery, prepare for trial, and engage in settlement discussions un the assumption that in the
tosnial course of events it will not be altcred except for good cause...Sometimes, however,
developments it the litigation, such as the discovery of new facts ot changes in the parties or in
the substantive or procedural law, will necessitate reconsideration of the earlicr order and the
prantmge o denial of certification...”); See also 2 Herbert B. Newberg & Alba Conte, Newberg
vt Class Actions. Section 7.47 at 7-146 (3d ed. 1992) (noting that decertification is warranted

where materially changed or clarified circumstances have been shown that would make the -

29
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The procedural hismrg (_)I‘thi_s' cas m:ght w:th a mynad ofdlscovcry dlsputes betwcen

parties and non-partics nlikc. 'has prevented facts from commg to Ilght m an cxpedmous manner

which were necessary in nrdcr for this Court to

the suitability of class m.liml trcntment as contcmplated by Cw.R 23 lt is rcad:ly apparem to this

Count that the lacts nnd urctlmmnccs of the instant case havc hccn matenally clanﬁed smce the -

vittlv stagee in this litigation whcn ¢ was condmoua!{y cemf‘cd .

In Jight of the furcgomg analysis Bar!!am doce not prccludc thls Coun ﬁ-om grantmg

Defendant's Mmmn 10 Dcccn '

wuuld crumc n mk of

continuation of the class m.uon lmpmp
(17

See supra ti 1] and :tCCO!h[)aiiyiilg text;

‘.’GL228 PGUSSS:'

perly and f'alrly conduct a ngorous analysm into




{a)inconsistent or varying adjudi with respect to mdivndual members of th ;
class which would establish incompatible standards of conduct for thc pan
opposing the cla‘;S' of

(h)adjudications wnh respect to individual members of the class which wou]d as" R

a practical matter be dispositive of the interests of the other members not parties .

to the adjudlcatmns or substantially impair or 1mpcde thcn- abxluy to protcct the:r
interests.’ :

At paragraphs Ten and Elci'e'n" thelr First _'Amendg_d Cqmplain_t, Plaihtiﬁ‘s tra:ck the

language of Civ.R.23(BYX ! )(a)-(b) by allegit mg as followr

Y10, *“The prosecuuon of separate actions by each mcmbcr of the class would
create a substantial risk of inconsistent or varying adjudications with regard to -

mdividual members of the class which would cstabhsh incompatible sta'xdards for
the defendant,” :

*11. Further, the prosccution of separate actions would also create a substantial
risk of adjudication with respect to individual members of the class which, as a
practical matter, would be dlsposipve of the interests of other members not party

to the adjudication, thereby substantially i 1mpa1nng and nnpedmg their ability to
protect these i interests. "

In their Bncf’ Oppoqmg Motion to Decertify Plamuﬁ's rcly on Cw R.23(8)( 1)to support

their ;nrgumcm that the Cw.R.ZB( B)}3) reqmrcmcnts of predommancc and superiority ha've been

sttistied. Plaintiffs’ Briel Opﬁb’qih"g Motion to I)ccemf'y, pP- 27-28. Morc specifically, Plaintiffs
maintain that “{t]he hrmgmg of scpnratc acnons by cach homc swner would create a serious risk

of establishing differing smndardq l‘or thc defcndant rcgardmg the concrete™, /d., at 28,

espite the foregoing, llm Cmm notes that thc Trial Court condmonally centified the class

prrstant 1o Civ R 238)(3), am!notpursm onRZ.?(B)(I) See v. 1'?40 p.534. Morcover,

as illustrated by the Warner count, ncuhc_r_su_b ctl_on (B)( l)(a), nor subsccnon (BY(1Xb), are

|



applicable to the instant case. ln IVamcr.

may be deprived of r'.um.ry duc to thc _sycccs of carher htrgants“ a Marks supra at 203 The

such, certitication under lhls subsection would be fmproper.*

tho Ollio Qupremc Court observcd that: __

“Kubsection ()1 ){a) dncs not lend itsell to mass tort claims, such as the one

belor; us. Pursuant to this’ subscction, certification is permissible if separate .- -

actions uudd lead to incompat'ble standards of conduct. The case at bar doesnot -
appear to involve a case which could result in differing standards of conduct if
separate actions were pursued Although itis poss’ble that some plaintiffs could

recover damages and others wolld fiot; such a situation is covered by subsection - <

(X3} rather than (DX1). - Subsection (B)1)(b) is equally mapphcablc. Professor
Arthur R. Miller likens this subsection {o Interpleader suits where only a limited
amount of money is available and there 152 risk that separate actions would deplete © -
the fund before all dcscrving parties’could make a claim. [Cmmon omltted] A
mnss tort action is tlms inap rnpriate for this subscctlon e -

Decertify that would raise concerns over Defendant Mcdma Qupply $ potcnnal for msolvency As

4

Based on the foregoing ana_l_y_s_ié,"gﬁd cyén_tho gh Plaintiffs’ did not ckplicitly i)etition.'t'l.lis.

Warner, supra at 95,

Marks, supra at 203.

fed tHokbing that class certification pursua.m' to Civ.R. 23(!3)( l )(b) was propcrly demed dueto the
tact that plaintitls failed to produce evidence regarding the likely insolvency ofdcfcndant) o




Support of Motion for Sanctmns,'

this Court” would ncverlheless ﬁnd the sz.R. 23(A)(2)

tequirement ofcommonahty and the Civ.R.. 3(BX3) rcquircmcnts ofprcdommancc and supcnonty

to be lacking, such that thc contmucd maintenance of the class ccmﬁcd st the § mccptzon of‘ this

litigation would no longer be appropnat v 'aicrials submitted to thn Court aﬂcr the hearmg on

Detendant’s Motion to [)ct.cruf‘y mcrcly buttress this Court’s detcrmmation that the commonaluy,

Sy

predominance and supcnomy rcquircmcms pf'__Cw.R.23 havc not bccn sansﬁcd Def‘cndant s

Motion (o Decertify Class is wel here bcmg no just rcason for delay

I IS SO ORDERED.

DATE November "] 1008




A copy ol the foregoing ()Ipi'nion an Order on Defendant’s Motlon to Decertnfy Claas

has been sent by regular 1.8, mail 1his day of Navember, 1998 to! K
:

Patrick J. Perotti, Esq, B Ty

Dworkin & Nemstein Co,, I..P A )

Suite 304 :

153 East birie Street

Painesville, Ohio 44077

Attorney for Plaintiffs

David A, Kutik. Iisq,
Jones, Day Reavis & Pogue
901 lakeside Avenue
Cleveland, Ohio 44114 -




